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Court of Appeals of the District of Columbia 


No. 3889. 


Commonwealth Casualty Company, a Body Corporate, Appellant, 


Lawson M. Fuller. 

“ Supreme Court of the District of Columbia. 

At Law. 

No. 62993. 

Common w ealtii Casualty Company, a Body Corporate, Plaintiff, 

United States of America, 

District of Columbia, ’ss: 

^ Declaration. 

Filed October 29, 1919. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 62993. 

Commonwealth Casualty Company, a Body Corporate, Plaintiff, 

rate, sues the defendants, Lawson iLSer^SeVo^dm^ 
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COMMONWEALTH CASUALTY CO. VS. L. M. FULLER. 

trading uncler the firm name and style of Thornley & Goodman and 
hoi ert \\ Thornley, for that the said defendants, Fuller and Good- 
man, trading under the firm name and style of Thornley & Good¬ 
man of the 30th day of April, A. D. 1919, by their two promissory 
notes now overdue, promised to pay to Commonwealth Casualty Com- 
KoV?' j 01 *! er thirteen hundred and sixty-two and 35/100 ($1,- 
obz.3o) dollars each respectively three and six months after date, 
and the said defendant Robert W. Thornley. endorsed the said 
notes to the plaintiff, and the said notes were duly presented for pay¬ 
ment and were dishonored, whereof each of the said endorsers had 
notice, but the said defendants did not, nor did either of them pay 
the same. * 1 J 

Wherefore the plaintiff claims judgment in the full sum of twenty- 
seven hundred and twenty-four and 70/100 ($2,724.70) dollar with 

interest thereon from the 30th day of April, A. D. 1919 besides the 
costs of this suit. 

2 Second Count. 


The plaintiff. Commonwealth Casualty Company, a body corporate 
sues the defendants, Lawson M. Fuller and Earle B. Goodman, trad¬ 
es under the firm name and style of Thornley & Goodman and 
Kobert \Y. Thornley. for that whereas, on, to wit: the 6th dav of 
February, A. D. 1919, and for a long time thereafter the said de¬ 
fendants were engaged in the conduct of a general insurance business 
and as such became the agents and brokers of this plaintiff. That as 
such agents and brokers the said defendants wrote and issued or 
caused to be written and issued, a large number of policies of the 
plaintiff to divers people in the District of Columbia and the State 

i * M 1 ar ^ Iand and dia * 5UC h agents and brokers it became and was 
the duty of the said defendants to collect from the said persons to 
whom the said policies were issued the premiums due upon said 
policies of tins plaintiff which the said defendants had issued or 
caused to be issued and after the said defendants had collected the 
>. 11(1 sums to remit the same to this plaintiff. That as such agents and 
brokers, the said defendants did collect or cause to be collected a 
very large sum of money as premiums, to-wit: the sum of Three 
rhousand. One Hundred and Fourteen Dollars and Eighty Cents 
($3,114.80) as will appear more particularly by reference" to the 
particulars of demand hereto annexed and made a^ part hereof. That 
the said defendants did not then nor have they or either of them since 
remitted the said sum or sums of money so collected to the plaintiff 
as was their duty so to do. That thereupon the said plaintiff, through 
its duly authorized agent, made demand upon the said defendants 
for the payment to it of the said sum or sums by them so 
3 collected or caused to be collected, but though often requested 
so to do the defendants have refused and still refuse to pay 
over to this plaintiff the said sums so collected or caused to be 
collected. That there has been collected or caused to be collected by 
the said defendants the sum of Three Thousand, One Hundred and 
Fourteen Dollars and Eighty Cents ($3,114.80) which said sum has 
been and is still being wrongfully held and detained by the said 
defendants. 
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AVliMefore the plaintiff claims judgment against the said defend¬ 
ants in the full sum of Three Thousand, One Hundred and Four- 
teen Dollars and Eighty Cents with interest from the 6th dav of 
February, A. D. 1919 besides the costs of this suit. 


Third Count. 

The plaintiff Commonwealth Casualty Company, a body corpo¬ 
rate sues the defendants, Lawson M. Fuller and Earle B. Goodman 
co-partners trading under the firm name and style of Thornley and 
Goodman and Robert W. Thornley for money payable bv the de- 

t0 j * he P laintlff for g°ods sold and delivered by the plain- 

, defendants; for work done and material provided by the 

plaintiff for the defendants at their request; and for money lent by 
the plaintiff to the defendant ; and for money paid by the' plaintiff 
lor the defendants at their request; and for monev received bv ihe 
defendants for the use of the plaintiff; and for monev found to be 
due from the defendants to the plaintiff on accounts stated between 

TrruA nd the P laintlff claims Five Thousand, Eight Hundred 
and Ihirty-nine Dollars and Fifty Cents ($5,839.50) with interest 
from the Sixth day of February, A. D. 1919, according to 

4 the particulars of demand hereto annexed besides the co*t of 
this suit. 

ALFRED D. SMITH, 

Attorney for Plaintiff. 

Pleas of Lawson M. Fuller. 

Filed February 26, 1920. 

* * * * * * * 

Now comes the defendant, Lawson M. Fuller, through his attorney 
E. Hilton Jackson and by way of plea to the declaration herein 
and to each and every count thereof, says: 

L He is not indebted as alleged. 

2. He has not promised as alleged. 

3. That at the time of the occurrences in said declaration set 
iorth this defendant was not, is not now and never has been a mem¬ 
ber of the alleged co-partnership in said declaration set forth. 

E. HILTON JACKSON, 
Attorney for Defendant, Lawson M. Fuller. 

Joinder of Issue. 

Filed March 2, 1920. 

******* 

The plaintiff joins issue upon the first, second and third pleas of 
the defendant, Lawson M. Fuller. 

ALFRED D. SMITH, 
Attorney for Plaintiff. 
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5 Plaintiff's Prayers. 

Filed November 23, 1921. 

******* 

1. The Jury are instructed that if they find from the preponder¬ 
ance of the testimony that the plaintiff gave credit to the ostensible 
partner or partners that such credit is binding upon all partners, in¬ 
cluding dormant or secret partners, if the indebtedness claimed was 
incurred in their business and for their benefit. 

2. The jury are instructed that where the plaintiff deals with a 
person without knowledge of the partnership or change in said part¬ 
nership, and said person or partner shares profits with a third person 
they have the right to charge the said third person for all debts 
contracted within the scope of the apparent partnership business. 


Attorney for Plaintiff . 

Rejected with ex. 


Defendant's Prayers. 

Filed November 23, 1921. 

******* 

I. 

The jury are instructed to bring in a verdict for the defendant, 
Lawson M. Fuller. 

Rejected. 

Ex. 
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II. 


The jury are instructed that the assignment of February 6, 1919, 
does not of itself constitute the defendant, Lawson M. Fuller a mem¬ 
ber of the co-partnership of Thornlev and Goodman, even though 
the defendant, Lawson M. Fuller, in accepting said assignment un¬ 
derstood that he thereby became a member of said co-partnership. 

Rejected. 


The jury are instructed that the assignment offered in evidence 
under date of February 6, 1919 did not of itself constitute the de¬ 
fendant, Lawson M. Fuller, a member of the co-partnership of 
Thornley and Goodman unless it shall affirmatively appear that the 
other member of said co-partnership, Earl B. Goodman, agreed with 
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£ F “" cr ' ,h “ ,he k,te !houl<i 


Rejected. 

Ex. 


IV. 


If the jury believe that said assignment was taken bv the defend¬ 
antLawson M. Fuller, to secure a loan made by him to the de- 
fendant Robert W. Thornley or the defendant, Earl B Goodman 
or both, then the jury are instructed that such an arrangement would 

Lt t C i° nS f " C | t ki d f fel ?dant, Lawson M. Fuller, a partner and he is 
not therefore liable to the plaintiff on this cause of action. 

7 Rejected. 

Ex. 


The jury are instructed that if, upon the delivery of said a««um 

t0 ]'V u endan I t ’ t a ' vson M - Fuller, it was further^agreS'be¬ 
tween said Fuller and the defendant Thornley, acting through the 

defendant Goodman that the latter, pursuant to said assignment was 

bv aid Thorn,f f Lm T n M - Fuller the P rofits ‘heretofore derived 
t>v said Thornley from Ins interest in said co-partnership to be an- 

plied on the advances made by said Fuller to said Thornley, then 

its .f Ur 'l al< j lns trueted that such an arrangement would not of 
it. elf make the defendant, Lawson M. Fuller, a partner in said busi- 

anf FoP SUC I r 1 m ati011 ’i. t,le Jury are instructed that th» defend- 
“ ;! ler 'Vn ! lab e to ,, tho Pontiff on th e cause of action herein 

entered iT S i a furthe . r find that sai<1 Fuller, after said assignment 
fwil 1 ? i 'f e upor ? t' 1 , 0 uianagcment and control of said business 

o be held d out n m ?he G T < M rff ° r h ° ld h [ mse,f out or caused himself 
to be held out to the plaintiff as a member of said co-partnership 


Rejected. 

Ex. 


VI. 


The jury are instructed that if pursuant to said assignment it was 
undetstood by and between the defendant Fuller and the defendant 
Goodman, acting on behalf of the defendant Thornley,'that 
8 the former was to receive said profits, not as a principal but 

hy ' va y °/ payment of the advance made by the defendant 
Fuller to the defendant, Thornley, at the request of the defendant 
Goodman, then the jury are instructed that such an agreement and 
arrangement did not constitute the defendant, Fuller a partner and 

*5£fc*g> li*U. f >h. Plim*x ;l :I 

Rejected. 

Ex. 
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VII. 

The jury are instructed that to constitute the defendant, Fuller 
a partner herein it is necessary to show that both members of the 
co-partnership acquiesced in the acceptance of the defendant, Fuller, 
as a partner, pursuant to the assignment in question and also that 
the defendant, Fuller entered actively upon the conduct of the busi¬ 
ness of sai*d co-partnership or held himself out to the plaintiff as one 
of the co-partners. 

Rejected. 


The jury are instructed that any statements or admissions made 
by the defendant Robert W. Thornley can not be regarded by them 
as binding upon the defendant, Fuller, and they are further in¬ 
structed that said partnership must be proved independently of the 
admissions or statements of said Thornley before said state- 
9 ments or admissions can be received to prove said Fuller's 
connection with said co-partnership. 

Rejected. 


The jury are instructed that before any liability in this case can 
be established against the defendant, Lawson M. Fuller, it must 
affirmatively appear to the satisfaction of the jury that said Fuller 
was a member of the co-partnership of Thornley and Goodman at 
the time the indebtedness to the plaintiff was contracted and in¬ 
curred on behalf of said co-partnership and the jury are further in¬ 
structed that the burden of proving said co-partnership, before the 
defendant, Lawson M. Fuller can be charged with liability, is upon 
the plaintiff and unless you believe that the plaintiff has satisfied 
said burden by establishing said co-partnership by a fair preponder¬ 
ance of the evidence, then your verdict must be for the defendant, 
Lawson M. Fuller. 

Rejected. 


The jury are instructed to find a verdict for the defendant, Lawson 
M. Fuller upon the first count of the declaration herein, upon the 
conceded facts as established by the plaintiff, that the indebtedness 
evidenced by the promissory notes set forth in said first count of the 
declaration were contracted prior to the interest of the defendant, 
Lawson M. Fuller in said business in any capacity whatso- 
10 ever. 

Rejected. 

Ex. 
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Prayer No. 11 . 

cJnnni that the defen dant, Lawson M Fuller 

cannot be held liable unless it affirmatively appears that at thp t,™ 

Of receiving the assignment in question, said FuTr revived it whh 

sr4«as»'---3i 

thereafter did .'tot hold Wm^lfon as a parTner to° the ohS 
fhJn n tt en ‘ er UP ° n the COnduct a " d management SsSC.Zess 

taH iriVP a sai 

Rejected. 

Ex. 


Supreme Court of the District of Columbia. 

Wednesday, November 23rd, 1921. 

Jusff ce < presfding ed PUrSUant *° ad J°™ ent > Hon. William Hitz, 


Come again the parties hereto, in manner aforesaid and the ,q m . 
i mv bet"” 8 rCS , ! ,’" Cd y^terday and after this cause ’is given to the 
FuHer y P ' ° a ‘ h Say they find in favor <’ f the defendant 
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Motion for New Trial. 
Filed November 29, 1921. 


Now comes the plaintiff by its attorney, Alfred D Smith anrt 

^ ‘ rial ^ W a hove-endtied*reuse 

(1) Because the verdict was contrary to the evidence. 
i j Because the Court erred in refusing to grant the nraver^ 

1 “ d 2 D of the in the above-entitled cause P } °* 

(o) Because the Court permitted the defendants Fniw a 

Goodman, to testify to conversations had between theni wh eh were 
not binding upon the plaintiff. ' vere 

(4) Because of the admission of inadmissible testimonv whinh 
prejudiced the mind of the jury as against the plaintiff 

TiS,4“'“b Ut «!:”" “ pem,u °> a» »«».» 

ALFRED D. SMITH, 
Attorney for Plaintiff. 
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Supreme Court of the District of Columbia. 

Friday, December 16th, 1921. 

Session resumed pursuant to adjournment, Hon. William Hitz 
Justice presiding. 

******* 

Come now the parties hereto by their respective attorneys of record 
and thereupon, the motion for a new trial filed in this cause, is 
hereby overruled and judgment on verdict if ordered 
12 Wherefore, it is considered that the plaintiff take nothing by 
this action against the defendant Lawson M. Fuller, that said 
defendant go hence without day, be for nothing held and recover of 
plaintiff his costs of defense to be taxed by the clerk and have 
execution thereof. 

From the foregoing judgment, the plaintiff by its attorney, in 
open court, notes an appeal to the Court of Appeals; whereupon, the 
maximum of an undertaking, for costs is hereby fixed in the sum 
of One Hundred Dollars ($100.00), with leave to deposit the sum 
of Fifty Dollars ($50.00), with the clerk, in lieu thereof. 

Memoranda. 


January 16, 1922.—$50 deposited in lieu of appeal bond. 
February 14, 1922.—Time to submit bill of exceptions extended 
to and including April 11, 1922. 

April 11, 1922.—Bill of exceptions submitted. 

13 Supreme Court of the District of Columbia. 

Friday, August 11th, 1922. 

Session resumed pursuant to adjournment, Hon. William Hitz 
Justice presiding. 

******* 

The Court having this day signed the Bill of Exceptions taken at 
the trial and heretofore submitted, as of the time of the noting 
thereof, now hereby orders the same of record nunc pro tunc. 

Assignment of Errors. 

Filed August 22, 1922. 

******* 

1. The Court erred in admitting evidence of alleged conversation* 
between the defendants Goodman and Fuller regarding the transfer 
or alleged transfer of the interest in the business of Thornley & 
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Goodman, it being shown that said conversations occurred without 
the knowledge of the plaintiff. 

2 The Court erred in admitting the testimony of the defendant 
hoodman as to his intention to borrow money from the defendant 
uller, it not being shown that said intention was in any way com¬ 
municated to the plaintiff. 

3. The Court erred in admitting testimony of the defendant Fuller 
as to an agreement as to disposition of certain funds advanced by him 
to the defendant Goodman, it being shown that such agreement or 

intention had not been communicated directly or indirectly to the 
plaintiff. 

4. The Court erred in admitting testimony of the defendants 

1 idler and Goodman as to the understanding between them 
14 as to the relationship to be assumed by the defendant toward 
the business conducted under the firm name and style of 
1 hornley & Goodman, it being shown that said understanding and 
agreement, if such existed, was made without the knowledge directly 
or indirectly of the plaintiff. h y 

, : 5 -J h ® ( " ourt 1 e . rre .<* in refusing to grant the prayers submitted on 
behalf of the plaintiff for instructions to the jury. 

ALFRED D. SMITH, 
Attorney for Plaintiff. 

Designation of Record. 


Filed August 22, 1922. 

******* 

To the Clerk of the Supreme Court of the District of Columbia: 

The following is a designation of record in the above-entitled cau«e 
Declaration. 

Pleas of defendant Fuller. 

Joinder of issue. 

Prayers of Plaintiff and Defendant 
Verdict of jury. 

Motion for new trial. 

Order overruling said motion. 

Judgment of the Court. 

A. D. SMITH. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia , ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
r i ° 1 lu 1 ni | ) 1 ia : hereby certify the foregoing pages numbered from 
1 to 14, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of tins transcript, in cause No. 62993 at Law, wherein Common¬ 
wealth Casualty Company, a body corporate, is Plaintiff and Lawson 
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M. Fuller and Earle B. Goodman, copartners trading as Thornley 
& Goodman and Robert W. Thornley, are Defendants, as the same re¬ 
mains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 

the sa ^d Court at the City of Washington, in said District, 

this 2/th day of September, 1922. 

[Seal Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

_ Clerk, 

By-, 

E Assistant Clerk. 

16 In the Supreme Court of the District of Columbia. 

At Law. 

No. 62993. 

Commonwealth Casualty Company, a Body Corporate, Plaintiff, 

V. 

Lawson M. Fuller et al., Defendant-. 

E. Hilton Jackson, Esq., 

Columbian Building: 

Please take notice that the Bill of Exceptions in the above-entitled 
cause, copy of which is hereto attached, will be presented to Mr 
Justice Hitz on Friday, April 11, 1922. 1 lea 10 Mr ' 

ALFRED D. SMITH, 
Attorney for Plaintiff. 

IT In the Supreme Court of the District of Columbia. 

At Law. 

No. 62993. 

Commonwealth Casualty Company, a Body Corporate, Plaintiff, 

V. 

Lam son M. Fuller et ah, Defendant-. 

Plaintiff s Bill of Exceptions. 

This cause came on for trial before Mr TWiVo ttu, a 
the Circuit Court Division of the SupremeCour/of f'T ‘1 

Columbia on the 22nd day of November, 1921, at 1:30 o'clock P° M° f 
it being agreed by counsel that there was no issue joined aV to two of 
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only defendantS ’ ant * tlle case Went to trial as to the defendant Fuller 

After opening statement by counsel the plaintiff produced as a 

firs/duTv'sworn" R f °® ERT W - Thornley, who, after being 

nrbt duly sworn, testified as follows.* 

That he is an insurance broker and prior to February, 1919 was 

of thTfi 1 " the W™?** & Goodman; that the other member 
of the firm was E. B. Goodman; that in February, 1919, he (Thorn- 

ley) sold his interest in said business to Lawson M. Fuller and identi- 

Th1rtv P F,\t r w°'? !j‘n n S be j ng s . igned b >’ him ! that he was paid 
urt\-Fne Hundred Dollars for his interest in the business- where¬ 
upon the paper writing was offered in evidence, which is as follows_ 

18 Witness further testified that he did not directly know who 
prepared the paper, but that it was brought to him by Earl B 
tha ‘ h e signed it in the presence of Mr. Goodman and 
* bat Goodman knew of and consented to the transfer; that he re- 
cened the paper back on the 15th day of September, 1919, from Mr 
Fuller himself. Thereupon the witness identified a jacket which 
contained the paper when it was handed back to him. Witness 
testified further that after the execution of the paper in question 

an asSIgn T n ‘ of al ! his ri g ht > title, and interest in and to 
the business—amounting to sixty per centum—to the said Fuller 

he continued with the firm as a solicitor on a commission basis; that 

thL *J, n f ", hatever ‘° do . with the conduct of the business after 
that date; that the consideration for his assignment of his interest 
to the defendant Fuller was Thirty-five Hundred Dollars ($3,500.00) 

!° him in two checks, one of Three Thousand Dollars 
($3,000.00) and one of Five Hundred Dollars ($500.00); that these 
checks were turned into cash and deposited in the bank in the firm 
name of rhornley & Goodman. 

Said assignment was duly offered and received in evidence A 
duplicate deposit slip showing a deposit in the firm name of Thorn- 

M r«Q°nr^oo^ n the ® um of „ Th ree Thousand and Seventy-five Dol¬ 
lars ($3,0/5.00) was then offered and accepted in evidence- there¬ 
after two notes were identified and offered in evidence showing 
balance due the plaintiff, Commonwealth Casualty Company said 
notes being signed Thornley & Goodman, by E. B.' Goodman The 
inscription on the jacket which contained the assignment which had 

MFuBe/" 6 * 1 ^ defendants was in the hand writing of Law-son 

On cross : examination witness testified that the two notes in the 

oc! rteen v . Hundr , ed Sixty-two Dollars and Thirty-five Cents 
($1,302.35), each were the indebtedness due from Thornley & Good- 
man to the Commonwealth Casualty Company at the time Colonel 
Fuller accepted the assignment of the interest of the defend- 
19 ants in the firm; that the Vice President of the Oommon- 
.... we . alth Casualty Company, Mr. Cook, came down in April 
1919, and was given these notes; that he found witness and E b’ 
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Goodman in the office of the firm of Thornley & Goodman when he 
armed that he did not see Colonel Fuller; that the indebtedness 
represented by the notes was the indebtedness of the firm of Thorn- 
ley & Goodman, business of the witness and E. B. Goodman and had 

oceurred dUe Pn ° r 1 ebruary 6 > 1919 - Thereupon the following 
“By Mr. Jackson: 

Q. These gentlemen may know more about the conduct of the 
insurance business than I do, but at least I want to run the risk of 
getting the thing perfectly clear in your mind, in my mind and in 
the minds of the jury. In other words, the firm of Thornlev & 
Goodman, insurance brokers or agents in Washington, as thev were 
variously cailed represented among other insurance companies the 
plaintill here, the Commonwealth Casualty Company, and vou had 
a contract with the Commonwealth Casualty Conipany wherebv vou 
were to deduct, for your compensation for procuring and placine 
that insurance, and taking care of it, a certain percentage of the 

premiums; that is correct, is it not? 

Mr. Smith: Just a moment. I object to that as being immaterial 
and irrelevant. 

Mr. Jackson: It will have a very important bearin- on this second 

v Ullll L. 

Mr. Smith: I do not see that it has anvthing to do with it It is 
not proper cross-examination, to start With, and it is immaterial 
We all know that insurance brokers or agents are paid for their 
services. W hat difference does that make? 

The Court: The objection is overruled. 

Mr. Smith: I note an exception, please. 

The Court: It is granted.” 

Witness further testified that it was a proportion of these premiums 
that were due the Commonwealth Casualtv Company and had not 
been remitted up to February 1, 1019, that occasioned the 
Vlslt of Mr. Cook and resulted in the execution of the two 
t v ''o'e^ that the office of Thornley and Goodman was in the 
Jenifer Building, /th and D Streets, N. W„ in Februarv, 1919 and 
continued up to September 13, 1919, as their place of business that 
prior to Colonel Fuller becoming involved in the business the wit- 
nras had been struggling along and had determined that one or the 
other of them ought to get out. Whereupon the following occurred: 

“Q. Coming to the transaction involving Colonel Fuller is it not 
a fact, Mr Thornley, that prior to the transaction you and Mr Good¬ 
man had been struggling along in that business, and you had both 
reached a conclusion that one or the other of you would better act 
out; is not that correct ? A. Yes. " ® 

Mr. Smith: I obj'eet. Whatever conclusion these two gentlemen 
arrived at between themselves as to the conduct of the business could 
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kn t ew il i! 1UenCe the C ° mm0nWealth Casual, y Company unless they 

™ "* h M r r a iUta 0 ^Z d kT'purpLlJtntog 

Mr. Smith: To meet that objection. 

Mr. Jackson : No, I have another purpose in this and it will Lo 
come very obvious in a moment, I am cointr now into thl ^lu • 
nanes of this transaction between Mr Thornlev ^ e il 4 ni j 

Sd y o^a M t r raSs°a 0 d t man - , t and C °'°', lel Fuller ’ in « r ^r to finZuTwhS 

transaction it was, and am leading right up to that I 
think it is fair cross-examination in this witness. P 1 

it it Li h: 1 do not c , onslder ‘t fair cross-examination because 
.. not responsive to anything I brought out on direct examination- 
nd certainly unless he can show that the Commonwealth Casualty 

Company. n6 " 1,1 U ' S n0t blndin 8 on the Commonwealth Casualty 

. Court: Perhaps it can bind them later. I will overrule the 
objection for the present, and give you an exception.” 

21 cuhv tn nnd t ^ fiedfl,rth ® r ‘hat they had been in some diffi- 
r . , a " d the witness thought Mr. Goodman represented 

Colonel Fuller in the purchase of the interest of the witness in the 
business, and that Goodman had told him podtivelv th.it 
sente d Colonel Fuller; that all the convc^i^rand tllLctC 

FnPpr S onH M p ® xecutlon of the assignment were had by Colonel 
Fuller and Mr Goodman; that witness did not see Colonel Fuller at 

»o’-? | ?. d hat J 1 ® ‘old Goodman that he was willing to sell out for 
$3 500.00, and he authorized him if he could to find a purchaser for 

purchSwIor h his Ca Cood Say ’ ha - < ? oodma " authorized him to find a 
purchaser tor his, Goodman’s, interest; that lie did not recall the 

February ffilO^but Ihfnk ' er t Came tlle , office the 6th of 

reoruary 1J1J, but thinks it was about the middle of Aumist- 

Colonel Fuller came in and asked the witness who he was talking 

to and he told him and Colonel Fuller said he was glad to know him^ 

mt n l 1 c U p er f me in and asked "hat bad become of Mr Goo™- 

tbmd L.oTu" 1 ', 111 there; doesn,t recall seeing him after 

that date but talked with him over the telephone. The next time be 

saw Fuller was at Puller’s apartment in September 1910- that affor 

his transaction with Colonel Fuller in September® witne*’ continS 

' n q ‘ hat business, doing this brokerage business, until September 30 
1920. Thereupon the following occurred i 1 

“Q. On or about September 13th, when Colonel Fuller turned 

you T&Znel fefctThaT W?* ^ ^ ‘ ransaction betwean 
Mr. Smith: I object. 

Mr. Jackson: That is part of the transaction you have intend.,eeA 
aUhat dm” 3 ‘° me WC ha '' e a right to Sh0w complete tSfi 

client if concerned . 0 ^ 866 Wha ‘ difference il makes s ® far as my 
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Mr. Jackson: It may. We cannot tell. 

The Court: I will overrule the objection. 

22 Mr. Smith: I note an exception. My objection to it is 
that it is immaterial, irrelevant and incompetent, and not 

proper cross examination. 

Mr. Jackson: The court said you may answer that question, Mr. 
Thornley. 

A. Was there any other transaction, you say? 

Q. Yes. Was that all that happened between you, the return 
of this assignment to you by Colonel Fuller? Was that all that 
happened at that time? A. No. I gave Colonel Fuller a note at 
that time. 

Q. What was that note for? A. The note was for a consideration 
for the return of the sale of the business. 

Q. Do you remember the date of that note? 

Mr. Smith: I object. 

The Court: I will overrule the objection. 

Mr. Smith: I note an exception. My objection is on the ground 
that it is immaterial, irrelevant and not proper cross examination; 
it has no place in this case. 

By Mr. Jackson: 

Q. What is the date of that note? 

Mr. Smith: I also object to the question on the ground that the 
note itself is the best evidence of its date. 

Mr. Jackson: I want to test his recollection. 

Mr. Smith: I submit that is not the proper way to do it. 

Mr. Jackson: This is cross examination. 

The Court: He says he gave Colonel Fuller a note? 

Mr. Jackson. Yes. 

The Court: And you ask, what date? 

Mr. Jackson: Yes. 

The Court: Objection overruled. 

Mr. Smith: I note an exception. 

By Mr. Jackson: 

23 Q. What date? A. The date was the 1st of February, but 
it should have been September 15th.” 

Whereupon the witness testified on re-direct examination that he 
was mistaken about his notifying the Insurance office of Mr. 

-connection with the firm of Thornley and Goodman in 

April, but that instead of being April it was September. 

Whereupon witness testified on recross examination that he did 
not know whether Colonel Fuller had received the original or a 
carbon, (copy shown to him to refresh his memory.) 

Thereupon Lawson M. Fuller was called as witness on behalf 
of the plaintiff, and having been first duly sworn, identified two 
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IfZ r^Z n t0 him u re 9 ues ' in S a statement of the business affairs 
?, f th ? Company, as having been signed and mailed by him; he also 

■ ™ ; l e< an . envelop-, or a jacket, which contained the following 
inscnptmn, in the handwriting of the witness Fuller, and which 

in.e r ; s ?m\ n he bi , ine" , : gnmCnt ° f Th ° mley to Fuller ’ of Full <*’ a 

“Assignment of interest to Colonel L. M. Fuller, and further 
showing that, after the payment of the current running expenses 

feVd h ant b nnd e F R "r P[° fits should be divided betwee§n de¬ 
fendant anti Earl B. Goodman, viz: 60 per cent to the defendant 

and 40 per cent to the said Goodman.” ’ 

24 lu ter u Was datcd Jul y 23 > 1919 > demanding a 

statement of the business of the Company; the second letter 

was dated August 7, 1919, and demanded a statement as to the 
business of the Company. There was thereupon offered in evidence 
a statement of the business affairs of the Company showing its 
financial condition, headed “A statement for Colonel Fuller.” 8 

^ ’''hereupon James A. Ma loom sox was called on behalf 

been and testified he was an accountant and had 

been employed by the Commonwealth Casualty Company in 1919- 
that as such accountant he had charge of the Washington accounts 
for the Company, which were in his hand writing, and produced 
t e accounts of the Washington agency, beginning February 1919 
and ending July 1, 1919; that the accounts showed there was due 
the Commonwealth Casualty Company $6,400.00, which included 
! be .‘ wo >' ears heretofore referred to, and that the open account on 

?redft ^f a $5 e 00 0O Se thaI eS t| Were glVCn kT f3 ’ 300 00 > object to a 
$2 800 00 °°' 00 ’ t l there was a baIance due and unpaid of 

On cross examination witness testified that the $2,800.00 renre- 
8611 uk 'Indebtedness of Thornley and Goodman to the Common¬ 
wealth Casualty Company on account of business done between 
February and the end of June, 1919; that the notes were for busmen 
prior to February, 1919; that the notes had never been paid Jw 
he was at that time an auditor or accountant for the plaintiff Com- 
pany winch had their main office in Philadelphia, Pennsylvania 

that he never was in the office of Thornley & Goodman Thi 
$500.00 was paid May 2, 1919 by check. hodman. The 

f Ea , r ? est w -Cook was called as a witness on behalf of 

the plaintiff, and having been duly sworn, testified as follows: 

That he is Vice President and General Manager of the plaintiff 
Company, in 1919 was it General Manager and had charge of the 
agency business of the Company, and yisited Washington; he visited 
Washington in 1919 to see Thornley & Goodman regarding the 
business of the plaintiff and the firm; that he had been here sevoml 
times when in April he received the two notes which had been 
offered in evidence, but had no information and received none re¬ 
garding Colonel Fuller; that the first he knew of Colonel Fuller’s 
connection with the business was in September, 1919, and that he 
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thereupon wrote a letter to Colonel Fuller, sent it by registered mail 
to Colonel Fullers address in Willard Courts, and never re- 
ceived a reply to it. Does not recall whether he received 
u . ■ . ?gis.ry receipt or not for the letter; that the notes about 
which he testified had never been paid. That in the making of 
these notes he knew nothing about Colonel Fuller; that the $2 800 00 

C^'oTo" 1 st j* rted son ! et ‘T nround or prior to the first of 
March, 1919, and ran until July 1st of the same year; that $500 00 

nad been paid on account of the open account of $ 3 , 300 . 00 - that 

the notes were given for the premiums due from the early part of 

the spring of 1918 to February, 1919; that he thinks his' affidavit 

the ^snnrvT? T/Zf 1 ™ 1 error a ? t0 the da te; he testified that 
t lie $J,800.00 included business in the month of Februarv tbit 

he is not very positive as to how far along in Februarv the ’notes 

covered, so far as the premiums collected were concerned- he does 

ri0 1 Tnl ether I ,^ S ° n f 1 Fuller " as cn 8 a 8 ed Prior to February 

that the effid 10 1 ° , of l?r. cnllunis due the plaintiff Company ; 

that the affidavit was read to him and he says if Colonel Fuller was 

a member of the hrm at that time he collected premiums. Witness 
said lie had reason to believe that Colonel Fuller was a member of 
the firm on February 6th; that he did not know when he signed the 
affidavit when Colonel Fuller became a member of the firm but 
possibly did believe he had become a member of the firm prior to 
February 6th; that he learned in September, 1919, of theassign- 
ment of Thornley s interest in the business, and that he simply was 
informed that Colonel Fuller had bought Thornley’s interest in the 
early part of February; that Thornley had withdrawn from the firm 
in February, 1919. Witness testified that he had charge of the 
TbnrT, correspondence between the plaintiff Company and 
Thornley & Goodman, most of the communications were by tele¬ 
phone; there were some letters passed between the parties and that 
the witness conducted most of the correspondence; that there was 
nothing in the relationship of Thornley & Goodman to indicate 
a change in the business, and that the first knowledge of that change 
came to the attention of the witness in September, that was m 
September when Mr. Thornley went to Philadelphia and told the 
witness the whole facts; that he then wrote a letter to Colonel Fuller- 
07 K l ,‘P t0 th at time he had neither been communicated with’ 
t |L k | ? r as t0 ‘he C h rtnge in the partnership; 

, mi , th f P laln ' lff refused to do further business with the firm 
of Thornley & Goodman the latter part of June because of their 

' °.-ff a r ke pa ^ ent ?> and * hat the Premium account due to 

3nth P if ln i tlff fr ,°i ni TPorn < 7 & Goodman covered items up to the 
30th of June; these items began sometime in Februarv; they were 

open account items; witness does not think he was in Washington 

30 19wZ e ?lJ? rUa 7 5th . and June 301 h > 1919 > except on April 
30, 1919, at the time the notes in question were executed. He only 

spent a short time here; thinks it is likelv he left Philadelphia on 
office a of y TtP ln i‘ he rr n ‘P g ° f the ^Oth, arrived here, went to the 

man, found them apparently in charge of the business. States the 
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facts as to the bill of particulars which shows the policy numbers 
e names of the insured the time of expiration of^'e'poTcy and 
the form of liability and the balance of $1,341.80 due- in “'other 
ords the bill of particulars had been am-nded so as to show instead 

lr u ">y d i U ® of , lssuance of the policies, that Thornlev & Good- 
an would advise them of the issuance of the policies by sendine 

firm sent l it P1Ca <! ° f “ C application ! did n °t know which one of the 

Thereupon counsel for the defendant recalled Robert W. Thorn- 
f .; who had previously been sworn as a witness for the plaintiff for 
further cross examination, who testified as follows: P ’ ' 

e v^L ^ r ' at dle time of the execution of this assignment 

of February 6, 1919, what was the condition of the firm of Thornlev 
& Goodman as to its indebtedness existing at that time to the various 
i surance companies that they were representing? 

tion Ir ’ ww! : 1 t0 tha ‘- ljecause it is improper cross examina- 
firrn Of TB ? n ° th > n S to do with the financial condition of the 

and I f submh n it e L f 50 { * r as this plaintiff i s concerned; 

and I submit it is immaterial, irrelevant and incompetent. 

■ Jackson: \l e may have a good deal to do with it. 

i, , n '! t ' 1: Make him your own witness if you wish to 

Mr. Jackson: I remind the Court, first, that this assignment has 

been introduced in evidence by the plaintiff, and identified by 

M this witness as being his own assignment, for what it is worth 

1 certainly have a right to cross examine him with respect to 

this assignment in order to test Ins accuracy, and also to show whether 

ffinn thl ? assignment was made in good faith. Among other things 

I find recited m this assignment, “I hereby further certify that nfy 

& id interest is clear and free of any incumbrance whatsoever and I 

ha\ e a good and indefeasible title to the same. ,, 

It seems to me upon the ^question of the test of the veracity of this 
witness alone (because lie has testified to some very vital things) 
we are entitled to some latitude in the matter of cross examining him 
with respect to a document that he has put in evidence. S 
i lr. Smith: May it please your Honor, my position about this mat¬ 
ter is this, that any row between Mr. Fuller and Mr. Thornley any 
disagreement between them, would not in any way bind my client 
M hatever representations he may have made to Mr. Fuller as to the 
financial condition of the firm would not bind my client 
My position about the matter, and the position which the Com¬ 
pany takes is this, that Mr. Fuller went into this business, as we con¬ 
tend, bought an interest in it, became a partner, conducted the busi¬ 
ness without any notice whatsoever to the creditors of this concern 
continued to do the same sort of business, received the same consid¬ 
eration; and as a consequence of that our contention is that he is 
liable regardless of what representations Mr. Thornley may have 
made to him, or what representations are contained in that assign¬ 
ment, as to the financial condition of the firm. & 

Mr. Jackson: That may be true, your Honor_ 
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The Court: I will overrule the objection. 

Mr. Smith: And allow me an exception. 

The Court: Yes. 

By Mr. Jackson: 

Q. My question was, Mr. Thornley, what was the condition of the 
business of Thornley & Goodman on February 6, 1919, at the 
time of this assignment, with respect to the indebtedness of 
the copartnership to the various companies for which you 
were doing business as agents and brokers in Washington? 

Mr. Smith: Just a moment. 

Mr. Jackson: That is precisely the question I asked. 

Mr. Smith: \es, and 1 object to it for the further reason that there 
are evidently some books of the firm of Thornley & Goodman and 
that they would be the best evidence. 

Mr. Jackson: I think he is entitled to state what his knowledge is. 

Ihe Court: I will overrule the objection. 

Mr. Smith: An exception please. 

The Court: Certainly. 

By Mr. Jackson: 

Q. Will you answer that question, Mr. Thornley, to the best of 
your knowledge ? A. A\ ell, 1 have no means of knowing the condi- 
^ a ^ time, due to the fact that the balances due companies 
the debts due companies in other words, had never been carefully 
gone into. ’ J 

Thereupon witness testified that the two notes totaling something 
over $2,600.00 was in settlement of the indebtednesses; when he con¬ 
veyed to the Defendant Fuller his sixty per cent interest in the busi¬ 
ness of Thornley tfc Goodman there was no incumbrance against it’ 
that at the time the notes were given the firm of Thornley & Good¬ 
man were indebted to the plaintiff in the sum of over $2,600.00; 
that the indebtedness existed prior to Februarv 6, 1919; that he knew 
at the time of the purchase by the Defendant Fuller that the partner¬ 
ship indebtedness was in the neighborhood of $4,400.00; that he 
took over $3,000.00 of the amount paid by the defendant Fuller to 
him and put it back into the business for the purpose of clearing his 
sixty per cent; that he made this payment at the time he received 
1919 lr0m the defendant FuIler ; that was about February 6, 

on ,° n ^^examination witness testified that the purpose 
oil of putting in the business more than $3,000.00 of the Fuller 
money was to turn over to the defendant Fuller his interest 
in the business of Thornley <fc Goodman; that when he got the as¬ 
signment back from the Defendant Puller he gave him a note* does 
not know what became of the note; it was handed back to him can¬ 
celled; the original note was given on September 13th he thinks 
and dated back to February 6th, for $3,500.00 that that note was to 
cover the original amount put up by the Defendant Fuller for the 
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assignment of this interest; when note came due witness gave to the 
defendant Fuller another note due February 5, 1920. 

Thereupon the plaintiff rested. 

A\ hereupon Lawson M. Fuller was called as witness on behalf of 
the defendant and testified as follows: 

He identified the assignment made to him conveying Thornley’s 
interest in the business of Thornley & Goodman under date of Feb¬ 
ruary 6, 1919; stated that he had never at the time of the execution 
and delivery of the assignment come into contact with Mr. Thornley, 
that his relations had been with Mr. Goodman of the firm of Thorn¬ 
ley & Goodman; witness returned from France February 1, 1919; 
two or three days later Mr. Goodman approached him for a loan of 
$3,500.00 and suggested a note; witness wished endorsers; whereupon 
the following occurred: 

“By Mr. Smith: 

Q. With whom was that conversation? A. Mr. Goodman. 

Mr. Smith: Then I object to it. 

Mr. Jackson: Mr. Thornley has stated he authorized Mr. Goodman 
to sell his interest in this business at $3,500; and the circumstances 
of his taking over this assignment independently of the agency of 
Mr. Goodman for Mr. Thornley are circumstances that will have t6 
be presented to the court and to the jury in order that the entire 
surrounding circumstances of this transaction may be known. It 
seems to me it is perfectly admissible on either one of these 
grounds. 

Hr. Smith: I submit, your Honor, that any conversation 
between Mr. Goodman and Mr. Fuller regarding this assign¬ 
ment, or bill of sale, whatever you choose to call it, is not binding 
upon the Commonwealth Casualty Company unless thev knew of 
it at the time. 

The Court: Mr. Jackson, I understood Mr. Thornley to say that 
he authorized Mr. Goodman to sell his interest. 

Mr. Jackson: Yes sir, he did. 

^ The Court: This conversation seems to relate to an effort of Mr. 
Goodman to borrow money from Colonel Fuller. 

Mr. Jackson: Yes, sir, and I am going to follow that up by show¬ 
ing, if Your Honor please, that Mr. Goodman never sold his interest, 
never sold Mr. Thornlev’s interest, that he bought it himself, and 
that he got the money from Colonel Fuller to buy it; that Colonel 
Fuller did not want Mr. Goodman’s note, because he did not con¬ 
sider it was worth anything, but he wanted some security, and that 
pursuant to that arrangement Mr Goodman went to Mr. Thornley 
and got this assignment to Colonel Fuller for the purpose of securing 
Mr. Fuller for that advance, which advance Mr. Fuller made to Mr! 
Goodman and under an arrangement that Mr. Goodman had. In 
other words that he got this assignment as security for a loan, and 
that Mr. Goodman arranged with him that he (Goodman) was 
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going to buy this business from Mr. Thornley, and instead of having 
U e ass.Knment made to him (Goodman) he had it made to Colon"! 
Fuller as being the best security he could offer him for this loan. 

iat is all a part of this transaction contemporaneous with the 
execution of this document and with its acceptance by Colonel 

nnHpT' ,L- e u ta L n y W<? h V' e - the to know the circumstances 

under which he accepted it, and on the same ground we would 

have a right to know if a deed is delivered to your Honor abso- 

|V| e , on }\ 9 fac . e ’. \ hat a11 _ tl ]? formalities of the deed had been com- 
phed wUh, which was delivered to your Honor to secure an in¬ 
debtedness of the grantor to it. We care not how absolute this 
assignment was, we say that we are entitled to have this iurv 
on k T v , th £ circumstances under which it was delivered to 
61 Ful, cr and the capacity in which he took it. We 

will follow that up by a great many circumstances that will 
corroborate the situation. 

y ! r 'J 1 su bmit, your Honor, that if Mr. Goodman and Col¬ 
onel Feller entered into some sort of fraudulent consideration, a 
deed, and that is what this looks like_ 

Mr. Jackson: Oh, no; there is nothing fraudulent about it. 

Mr Smith: To get Mr. Thornley s interest in this business, and 
they had some dickering together whereby instead of Mr. Goodman 
carrying out his agency for Mr. Thornley he sold this proposition 
0 ^ r - Fuller, we cannot very readily at this time permit testimony 
to be ottered of two people who deliberately deceived Mr. Thornley 
, at 18 what this testimony amounts to, that Goodman instead of 
selling the business, as he was authorized to do, entered into an agree¬ 
ment with this man to borrow money on Mr. Thornley’s interest in 
that business, and took the money down and gave it to Mr. Thornley. 

I submit that it is not proper evidence, particularly as there is 
nothing here to show that the Commonwealth Casualty Company 
knew anything about anv such arrangement 
The Court: What was the date of this? 

The Witness: I do not know, your Honor. It was sometime after 
the assignment was given to me. I was cleaning up my desk and 
mv safe when I ran across this assignment and stuck' it in that 
jacket; but I could not tell you when. 

The Court: What was your question, Mr. Jaekson? 

# Mr* Jackson . I was just asking him for the circumstances between 
him and Mr. Goodman leading up to the delivery of this assignment 

to Colonel Fuller by Mr. Goodman on behalf of Mr. Thornley_just 

the surrounding circumstances. 

Mr. Smith: In view' of the statement of what Mr. Jackson expects 
to prove, I object to it. * F 

The Court: Perhaps you will have the opportunity of examining 
Mr. Jackson. 

33 Mr. Smith: I may, but I do not care to. 

The Court: I will overrule the objection. 

Mr. Smith: And allow' me an exception. 

The Court: Certainlv. 
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li 0 ?L^ <in v^ n v, State< ?j he cou,d nof fur nish a satisfactory indorser but 

of his nirt he *! arrange with his partner to obtain an assignment 
of his partner’s interest to secure him, and a dav or two if ter he 

stated an assignment would be made in due form, if I would advance 

the money; the assignment was prepared and brought to him - Good- 

chddren Pnlt 0 1 '"’ m at Thor “ le y had been unfortunate in that his 
children had been ill, one of them had died, and Mrs. Thornlev 

that fV.1^ g<?t ° Ut ° f t0 " n and , Mr - Thornley wanted to go with he/ 
that Goodman was going to take over the business. ’ 

Hirl n/ n .L-i aSS t lgnment was l ) , resentcd t0 him he looked it over and 
did not think it a very sound business proposition, but due to his 

lendship l )e advanced $3,500.00 in two checks—one for $3 000 00 

and one for $t>00.00, and that he put the assignment in lii’s safe- 

t pV, le Pf>' mc , n,s . wera n > ad f by checks; that he is unable to locate 

fir « <wi nn eheC if ’ xt 68 ? checks "' ere date - February 5, 1910, one 
for $3,000.00 on the National Savings & Trust Company and the 

other for $o00.00 on the National Metropolitan Bank; that they were 
payable to Robert W. Thornley, made so at Goodman’s request; at 
the tune he turned over the checks he received the assignment; that 
Goodman suggested he enter into the business as a partner and that 
he declined to do so; he never had seen the place of business of the 
firm until late in August, 1919; Mr. Goodman told him that Thorn- 
leys interest in the business was sixty per cent; that he put the 
assignment in the jacket which has been offered in evidence and 
wrote the inscription on the outside of it; that he required Mr. 
Thornley to specify that the sixty per cent interest was free and 
cleared from incumbrances; that nothing was said to him by Mr 
Goodman that he was to take a partnership in the business; that he 
only asked for security and that he was to credit upon the principal 
and interest the sixty per cent of profits to be received from 
34 the business, and that the note was to be turned back to 
Goodman when that was paid; that he was not in the money 
loaning business, and that this had been done as a matter of friend¬ 
ship for Mr. Goodman; that he had known him for about two and 
one-half years, including his family; had social relations with his 
lamily; that he made calls upon Goodman for statements showing 
Profit m the business; identified letter dated July 23, also one dated 
August 27, 1919, making calls for statements; he did it because he 
wanted to find out what possibility there was of obtaining reim¬ 
bursement of the $3,500.00; his office was in the War Department 
bth and 3rd Streets, and Thornley & Goodman was at 7th & D 
Streets, three blocks away, had never been in the office, did not feel 
he was a partner, had nothing to do with it in any way at all never 
exercised any control over the business; that he never received but 
one report of the business of the Company; he called for others • did 
not receive them; that the inscription placed upon the jacket’was 
put there because if any payment had been made the witness 
would have indorsed it upon this assignment and when the total of 
the payments amounted to a liquidation of the claim he would have 
turned it back; that no payments were ever made; that he received 
the letter, testified to by Mr. Cook from the plaintiff in September 
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1919, that he did not know up to that time that there was any money 
due anybody; the only thing he had had up to that time was a State¬ 
ment showing a little increase in the bank balance for stated periods, 
and that he immediately called Goodman on the telephone and asked 
him to come to his apartment; that he has not the letter in question; 
he thinks at a conference he turned the letter over to Thomley & 
Goodman; letter was addressed to witness at Willard Courts; wit¬ 
ness identified the letter produced by the plaintiff as the one he 
received, bearing date September 11, 1919; that Goodman came 
down to his apartment about midnight and he told him the affairs 
of the Company were badly involved, notes were honestly due and 
he and Thornley were both cognizant of that fact; some hard 
35 words passed and he told Goodman he would expect to sec 
both he and Thornley the next day; at eleven o’clock or 
thereabouts on the next day he confronted both of them with the 
letter; it was then disclosed that Thornley apparently never had any 
intention of leaving Washington and he had been in the office ail 
the time ; both said they were most anxious to do anything they could 
to get him out of the mess they had gotten him into, and it was 
then suggested Mr. Thornley take over the business and Mr. Good¬ 
man acquiesced; Mr. Thornley said he would talk it over and give 
his note to cover the amount advanced; that this was accordingly 
done; at that time he turned back the assignment executed by 
Thornley, and Thornley became the sole proprietor of the business; 
that he had not heard anything of the notes in question until the 
letter of September lltli; did not know anything about them prior 
to that date; thought that the firm was without indebtedness; that 
this suit was filed in October, 1919. Whereupon the following 
occurred: 

“Cross-examination. 

By Mr. Smith; 

Q. Mr. Fuller, did you at any time between the oth of February, 
1919, and the date of the filing of this suit, advise the Common¬ 
wealth Casualty Company of this agreement between you and Mr. 
Goodman? A. No, sir. 

Q. Did you ever tell them anything about the representations 
made to you by Mr. Goodman? A. No, sir. 

Mr. Smith; Then, your Honor, I move that this entire testimony 
go out in so far as it may be used to bind, or as knowledge on the 
part of, the Commonwealth Casualty Company of any agreement 
between Goodman and Fuller. 

The Court; I deny the motion. 

Mr. Smith: You will allow me an exception? 

The Court: Yes.” 

36 On further cross examination witness testified that some¬ 

time between the 1st and 5th of February, Goodman wanted 
to borrow $3,500. for the purpose of buying out Thornley’s interest; 
that he wanted to give his note for this amount; that he declined to 
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let him have it, or declined to let him have $3,500.00 on his note, 
but he finally loaned him $3,500. upon having Thornley’s interest 
assigned to him; that he made no effort between February 5th and 
September 14th to examine the books of the Company; he made 
no inquiry as to their indebtedness, never wrote to any of the In¬ 
surance Companies named in the assignment advising "them of his 
connection with the business; made a loan to Mr. Goodman and 
took the assignment from Mr. Thornley as security; that Mr. Good¬ 
man understood the terms of the agreement as written out upon the 
jacket containing the assignment. Thereupon the witness was shown 
his affidavit filed in court and identified his signature thereto. Page 
one of the affidavit states that the whole purpose of the assignment 
was to secure the affiant for the loan of $3,500. to the said Robert 
W. Thornley. Witness testified that he loaned the money to Mr. 
Goodman; the affidavit was prepared for him by his attorney; there 
might have been some confusion about it as to whom the" money 
was loaned as the check was drawn in favor of Thornley; that he 
never saw Thornley until the August preceding the 14th of Septem¬ 
ber, 1919. The money was turned over to Goodman in February. 
The loan was made to Goodman on Goodman’s own application, and 
witness swore on the 21st of February, 1920, that he loaned the 
money to Thornley; that the reason he offered the business for sale 
was because he wanted to get his money back; that that notice was 
given on August 7th; there was a mistake in the letter, that the 
$80,000.00 should have been $8,000.00; never made any effort to 
examine the Company’s books; that he had an assignment of 60% 
interest in the business; he never made any effort to look into the 
business condition of the Company, except on the two occasions 
heretofore testified to; never went to the office, never asked for the 
books of the Company, never communicated with a single 
37 creditor, never bothered his head about the business in the 
slightest. 

On Redirect Examination he testified that he was to apply the 
profits, when received, to the indebtedness; that that was the only 
source of reduction of his loan. 

A\ hereupon Earl B. Goodman was called as witness on behalf of 
the plaintiff and testified as follows: 

ri That prior to February 5, 1919, he was a member of the firm of 
Thornley & Goodman, conducting an insurance agency; that he 
went into the business about 1915 ; that their first place of business 
was in the Woodward Building, from there to the Jenifer Building; 
that the plaintiff herein was one of the insurance companies repre¬ 
sented by them; identified a photographic copy of an assignment 
introduced in evidence in this case; stated that he and Thornley 
had been having financial difficulties and each agreed that if the 
other could raise the money, the other would get out; in view of 
that he took the matter up with the defendant Fuller two or three 
years prior to February, 1919; that they visited socially and were 
on friendly relations; whereupon the following occurred 
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“Q- What did you tell him, if anything? 

Mr. Smith: I am objecting to all of this hearsay testimony of 
Colonel Fuller as to the conversation. 

The Court: I will overule the objection. 

Mr. Smith: And allow me an exception. 

The Court: Yes. The last answer, as I understand it, was that 
he had suggested a partnership to Colonel Fuller. 

Mr. Jackson: Yes sir. 

By Mr. Jackson: 

Q. W hat was Colonel Fuller’s reply when you suggested a partner¬ 
ship to him? A. I explained to him before that that there was only 
enough business there for a livelihood for one person, that at that 
time p a p a T al1 business * What I went after was a loan from 

38 He went after Colonel Fuller for a loan to be placed in the 
business; Colonel Fuller declined to become a partner in the 
business because of his army connection; witness offered Colonel 
Fuller his personal note which was declined without indorsement; 
afterwards he made arrangements to get defendant Fuller the in¬ 
terest of Thornley in the business, which was 60%, as security for 
the loan; that he got an assignment from Thornley to Fuller; that 
Fuller said he accepted the assignment as security for the loan * that 
the arrangement was that the income from Thornley’s interest in 
the business was to go to pay back the note; witness never saw the 
jacket introduced in evidence until he saw it in court, though he 
may have seen the jacket in September when the assignment was 
handed over to Thornley by the defendant Fuller; witness received 
$35.00 a week after February 5, 1919; after paying expenses of the 
business 60% of the net proceeds were to be applied on account of 
this assignment; after repayment of the $3,500.00, Fuller was to 
return the assignment to witness; nothing has been paid on account 
of the assignment because the business did not pan out; Colonel 
Fuller had nothing to do with the management of the business; 
never spent any time in the business; never saw him in the office 
from February to September, 1919; Fuller called upon him occa¬ 
sionally for statements of the business; witness furnished the state¬ 
ments offered in evidence; Thornley was connected with the busi¬ 
ness in the capacity of salesman. 

Upon Cross Examination witness testified that the terms set forth 
on the jacket were the terms upon which the defendant Fuller and 
the witness Goodman were working; that defendant Fuller was to 
get part of the net proceeds which would have gone to Thornley 
had he remained in the business. 

Thereupon Lawson M. Fuller was recalled and testified as fol¬ 
lows: That Thornley had given him another note for $3,710.00 
dated February 5, 1920, which covered the old note plus a year’s 
interest; witness testified that prior to February 1, 1919, he had been 
in France as Chief Or-nance officer of the first army. 
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39 hvT&°?^ e ° 0Urt rejected aI1 of the Payers offered 
was m» ‘ for instruction to the jury, to which objection 

the rlefenJrVw* R ,aint ' ff offere d to produce evidence to show' that 

in hlf t ’> I \ U 6r ’ threatencd with arrest the witness, Tliomlev, 
n his (Fuller’s) apartment on September 11, 1919, or whenever 

lcvVnotffvan e the C “ rred ’ 8nd that FuIler demanded that he (Thorn- 
whatsoevpr ff eom Pames that he (Fuller) had nothing 

(ilin Ml the com P an y and no interest in it; that he 
emanded back the papers surrendered by the defendant (Fuller) 

to the witness Thornley. To which objection was made and the 
thff1irwinTo g ccurred ned “ * a * P&al " aS all ° Wed - W ’»>ereupon 

‘‘Mr. Jackson: You offer that in rebuttal? 

Mr. Smith: Yes. 

Air. Jackson: That occurred in that conference, 
the Court: I do not think you can do that. 

rp, ,, 1 • 'V 1 you a ^ 0w me an exception? 

in - T : rou move to reopen the case, and put that testimony 

11 / mi * ie n ] 0tl01 } and give you an exception. ^ 

(1 hereupon the trial proceeded in the hearing of the jury ) 

The Court: Gentlemen, while I reject all these prayer* it is not 
because some of them do not state the law, but I do notThink iZv 
help us to decide this case; I do not think they are applicable Y 

hi*v,° me t0 . the co J neIusion that in no aspect is P Colonel Fuller 
liable on those notes, and I will remove that from the Question tn 1 o 

submitted, and will leave it for the jury to sa wl her thil as mn 

ment and the conduct of the parties after the assignment con*t?t ft« 

a partnership, with the liability that goes with it or whether' it t 

merely a security for a loan, and Mr. Fuller’s wav of getting 

40 his loan back by instalments. I will leave it to tile fury to 

consistenTwfth tSs 6 a*signme? Ch S ‘ de gh ' eS ° f this thlng is 

M t r hl Smith at lfZt y t 0 o U b? mdiCati ? n of the P° sition 0{ ‘he Court, 
ment 1 “ * ‘ b your instructlon now or after the argu- 

The Court: After the argument. I say that to you in order that 
you may govern your argument accordingly. y d that 

Thereupon counsel for both parties argued to the jury. 

The Court : Mr. Jackson, do you agree with the arithmett/. 4 k„ 4 i 
been mentioned that the verdict of the juiy as thTS now s ^ S 
ought to be $2,800.00 or nothing? J stands, 

Mr. Smith: I say this is the maxi-um we can claim 
T “tats ll,er ” d " lm,n e un<i “ count 

tat." h“”oc ta!Js*tu ,h w,S'2,rs ir* 

out the claim as to the notes. “ ere gom S to 3tnk e 
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The Court: Yes, and you have your exception to that,” 

Whereupon the jury retired and returned a verdict for the de¬ 
fendant. 

A motion for a new trial was filed, and after argument by counsel, 
the same was overruled by the Court and an exception thereto duly 
noted. 

The foregoing bill of exceptions contains substantially all of the 
testimony taken at the trial. 

All of the foregoing proceedings were had and exceptions taken 
and noted before the jury retired to consider its verdict. 

And the plaintiff prays the Court to sign this, his bill of 
41 exceptions to have the same force and effect as to each of 
said exceptions, as though the same were set forth in a separate 
bill of exceptions, which is granted, and accordingly the Court signs 
this, the plaintiff’s bill of exceptions to have the force and effect 
aforesaid, now for then this 11th day of August, 1922. 

WILLIAM HITZ, 

Justice. 

[Endorsed:] No. 62993. Commonwealth Casualty Co. v. Fuller 
et al. Bill of exceptions. April 11-22. M. 71 P. 48. Submitted 
to the Court. 

Endorsed on cover: District of Columbia Supreme Court. No. 3889. 
Commonwealth Casualty Company, a body corporate, appellant, vs. 
Lawson M. Fuller. Court of Appeals, District of Columbia. Filed 
Sep. 28, 1922. Henry W_ Hodges, clerk. 
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